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EDITOR’S NOTE: Clients who believe they have a cause of action for legal malpractice, as well as counsel, need 
clear guidance regarding the two-year limitations period for professional malpractice. This article 
explains some of the nuances in Florida law regarding when these claims accrue.
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  Despite the Florida Legislature’s attempt to 
provide aggrieved clients with direction on when 
they can bring a cause of action against their 
DWWRUQH\V�²�DQG�DOVR�WR�DVVXUH�DWWRUQH\V�WKDW�
VXFK�D�WKUHDW�ZLOO�QRW�ODVW�LQGH¿QLWHO\�²�H[DFWO\�
when the cause of action for attorney malprac-
tice accrues has not always been clear.  
  The Legislature set a two-year statute of 
limitations for professional malpractice actions:

Actions … shall be commenced … [w]ithin 
two years … for professional malpractice, 
other than medical malpractice, whether founded 
on contract or tort; provided that the period of limita-
tions shall run from the time the cause of action is discovered or should have been 
discovered with the exercise of due diligence.  

� � ,Q�LQWHUSUHWLQJ�WKLV�VWDWXWH��)ORULGD�FRXUWV�KDYH�FUHDWHG�DQG�FRQWLQXH�WR�GH¿QH�EULJKW�OLQH�UXOHV�
regarding when a cause of action for legal malpractice accrues. 

Clients wishing to bring a cause of action against their former counsel need to be aware of 
these rules in order to bring a claim in a timely fashion and to recoup any damages to which they 
are entitled. Counsel need to be aware of the bright-line rules in order to protect themselves from 
stale claims. This article looks at the progression of the case law and discusses the nuances of the 
accrual of claims, whether they arise out of litigation or pre-litigation claims, as well as some more 
recent cases clarifying these rules. 

Malpractice During Litigation 

In Silvestrone v. Edell, the Florida Supreme Court reviewed the Fifth District Court of Appeal’s 
decision in Silverstone v. Edell, 701 So. 2d 90 (Fla. 5th DCA 1997), which the Florida Supreme 
&RXUW�IRXQG�WR�H[SUHVVO\�DQG�GLUHFWO\�FRQÀLFW�ZLWK�WKH�6HFRQG�'LVWULFW�&RXUW�RI�$SSHDO¶V�GHFLVLRQ�LQ�
Zakak v. Broida & Napier, P.A., 545 So. 2d 380 (Fla. 2d DCA 1989), on “the issue of whether the 
two-year statute of limitations for legal malpractice, in a litigation context, begins to run when the 
YHUGLFW�LV�HQWHUHG�RU�ZKHQ�¿QDO�MXGJPHQW�LV�HQWHUHG�´�

In the earlier Zakak case, the Zakaks retained counsel to defend them in a personal injury ac-
tion. During the litigation, their attorney represented to the other parties that he had authority up to 
$15,000 to contribute to an overall settlement of $20,000. The plaintiff accepted the offer, but the 
Zakaks refused to contribute the $15,000, claiming that their attorney had no settlement authority 
from them. Nevertheless, the plaintiff moved to enforce the settlement agreement, and the trial 
court entered an order granting the motion on February 12, 1985. The order provided in part that 
the Zakaks had to pay the $15,000 within 20 days of the date of order and also addressed what 
ZRXOG�KDSSHQ�VKRXOG�D�GHIDXOW�RFFXU��³LQ�GHIDXOW�WKHUHRI��¿QDO�MXGJPHQW�IRU�VXFK�DPRXQW�VKDOO�EH�
HQWHUHG�DJDLQVW�>WKH�=DNDNV@«�´�:KHQ�WKH�=DNDNV�PDGH�QR�SD\PHQW��WKH�WULDO�FRXUW�HQWHUHG�D�¿QDO�
judgment for damages on October 29, 1985. No appeal was taken from the judgment. 
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7KH�=DNDNV�¿OHG�WKHLU�OHJDO�PDOSUDFWLFH�ODZVXLW�RQ�)HEUX-
ary 16, 1987. The trial court found that the statute of limita-
tions began to run with the entry of the February 12, 1985 
order and dismissed the lawsuit with prejudice. On appeal, 
the Second District Court of Appeal found the February 12, 
�����RUGHU�FRQ¿UPLQJ�WKH�VHWWOHPHQW�DJUHHPHQW�WR�EH�DQ�
interlocutory order contemplating further action from the trial 
court and that further action occurred in the form of the entry 
RI�¿QDO�MXGJPHQW�RQ�2FWREHU�����������8QWLO�WKH�¿QDO�MXGJ-
ment was entered, the Second District Court of Appeal found 
“[t]he trial court had the inherent authority to reconsider and 
PRGLI\�RU�YDFDWH�WKH�RUGHU�FRQ¿UPLQJ�VHWWOHPHQW�DW�DQ\�WLPH�
XS�WR�WKH�SRLQW�RI�HQWU\�RI�¿QDO�MXGJPHQW�´�6R�HYHQ�WKRXJK�
WKH�=DNDNV�NQHZ�WKHLU�OLDELOLW\�ZDV�SUREDEO\�¿[HG�RQ�)HE-
UXDU\�����������WKDW�OLDELOLW\�GLG�QRW�EHFRPH�FRQ¿UPHG�XQWLO�
WKH�HQWU\�RI�WKH�¿QDO�MXGJPHQW��7KH�6HFRQG�'LVWULFW�&RXUW�RI�
Appeal cited to section 95.031(1), Florida Statutes, for the 
proposition that a “period of limitations does not begin to 
run until there is in existence a fully matured cause of action 
which may be prosecuted.” 

The Second District Court of Appeal then held that “when 
a cause of action for legal malpractice is predicated on errors 
and omissions committed in the course of litigation, the 
statute of limitations does not begin to run until that litigation 
LV�FRQFOXGHG�E\�¿QDO�MXGJPHQW��RU��LI�DSSHDOHG��XQWLO�D�¿QDO�
DSSHOODWH�GHFLVLRQ�LV�UHQGHUHG�´�7KH�=DNDNV�WKXV�¿OHG�WKHLU�
lawsuit well within the statute of limitations period and their 
complaint for legal malpractice should not have been dis-
missed by the trial court. 

,Q�WKH�VHFRQG�FRQÀLFW�FDVH��$UW�6LOYHVWURQH�KLUHG�DQ�
attorney to represent him in a federal antitrust action. On 
February 27, 1990, the jury returned a verdict and awarded 
Mr. Silvestrone damages, but it did not award any damages 
to his co-plaintiff. Over the next two years, Mr. Silverstrone’s 
DQG�KLV�FR�SODLQWLII¶V�SRVW�WULDO�PRWLRQV�ZHUH�¿OHG�DQG�KHDUG��
UHVXOWLQJ�LQ�D�)HEUXDU\���������¿QDO�MXGJPHQW�ZLWK�DQ�LQ-
creased award of damages and attorney’s fees and costs for 
Mr. Silvestrone and an award of attorney’s fees and costs for 
KLV�FR�SODLQWLII��7KHUH�ZDV�QR�DSSHDO�RI�WKH�¿QDO�MXGJPHQW��

0U��6LOYHVWURQH�¿OHG�KLV�OHJDO�PDOSUDFWLFH�ODZVXLW�RQ�-DQ-
XDU\����������²�PRUH�WKDQ�WZR�\HDUV�DIWHU�WKH�MXU\�YHUGLFW��
EXW�OHVV�WKDQ�WZR�\HDUV�DIWHU�¿QDO�MXGJPHQW�ZDV�HQWHUHG��7KH�
trial court granted summary judgment to Mr. Silverstrone’s 
attorney on the basis that the two-year statute of limitations 
had expired. 7KH�)LIWK�'LVWULFW�&RXUW�RI�$SSHDO�DI¿UPHG��
holding that the limitations period began to run when the jury 
returned its verdict, because that was when Mr. Silvestrone 
³NQHZ�DERXW�WKH�DOOHJHGO\�LQVXI¿FLHQW�GDPDJH�DZDUG�DQG�DQ\�
malpractice which may have caused it.”      

After taking into consideration section 95.11(4)(a), the 
Florida Supreme Court set a bright-line rule that the stat-
ute of limitations for legal malpractice “does not commence 
WR�UXQ�XQWLO�WKH�¿QDO�MXGJPHQW�EHFRPHV�¿QDO�´�7KH�)ORULGD�
6XSUHPH�&RXUW�WKHQ�H[SODLQHG��³D�MXGJPHQW�EHFRPHV�¿QDO�
HLWKHU�XSRQ�WKH�H[SLUDWLRQ�RI�WKH�WLPH�IRU�¿OLQJ�DQ�DSSHDO�RU�
postjudgment motions, or, if an appeal is taken, upon the 
DSSHDO�EHLQJ�DI¿UPHG�DQG�HLWKHU�WKH�H[SLUDWLRQ�RI�WKH�WLPH�
IRU�¿OLQJ�PRWLRQV�IRU�UHKHDULQJ�RU�D�GHQLDO�RI�WKH�PRWLRQV�IRU�
rehearing.” The Florida Supreme Court made this bright-
line rule to provide certainty and reduce litigation over when 

the statute starts to run. It also did so to ensure that “courts 
would [not] be required to make a factual determination on a 
case by case basis as to when all the information necessary 
to establish the enforceable right was discovered or should 
have been discovered.” 

The Florida Supreme Court applied that bright-line rule to 
the facts in Silvestrone and determined that “the motion for a 
QHZ�WULDO�¿OHG�E\�WKH�FRSODLQWLII��LI�JUDQWHG��FRXOG�KDYH�DIIHFW-
ed Silvestrone’s rights and liabilities. Therefore, Silvestrone’s 
ULJKWV�DQG�OLDELOLWLHV�ZHUH�QRW�¿QDOO\�DQG�IXOO\�DGMXGLFDWHG�XQWLO�
WKH�SUHVLGLQJ�MXGJH�UHVROYHG�WKHVH�PDWWHUV�DQG�UHFRUGHG�¿QDO�
MXGJPHQW�DQG�WKLV�¿QDO�MXGJPHQW�EHFDPH�¿QDO�´�7KLV�EULJKW�
line rule also applies in the criminal arena.

Malpractice Without Litigation

In Glucksman v. Persol North America, Inc., the Fourth 
District Court of Appeal determined when the statute of 
limitations for legal malpractice begins to run for disputes that 
are not litigated, but rather settled without the need to resort 
to litigation. There, two companies entered into a distributor-
ship agreement, a dispute arose over the distributor agree-
ment, and the distributor agreement was terminated on April 
18, 1995. The dispute was resolved by a written settlement 
agreement executed on June 1, 1995. One of the companies 
then sought to sue the attorney who prepared and negotiated 
WKH�GLVWULEXWRUVKLS�DJUHHPHQW�DQG�¿OHG�VXLW�RQ�0D\����������

Ultimately, the Fourth District Court of Appeal determined 
WKDW�WKH�VXLW�DJDLQVW�WKH�DWWRUQH\�ZDV�WLPHO\�¿OHG��EHFDXVH�
the limitations period on the dispute between the two com-
panies began not on April 18, 1995, when the distributor 
agreement was terminated, but on June 1, 1995, when the 
company suing its attorney suffered redressable harm at 
WKH�FRQFOXVLRQ�RI�WKH�GLVSXWH��,Q�VXSSRUW�RI�WKLV�¿QGLQJ��WKH�
Fourth District Court of Appeal stated: “A legal malpractice 
FDXVH�RI�DFWLRQ�DFFUXHV�QRW�QHFHVVDULO\�ZKHQ�WKH�FOLHQW�¿UVW�
suspects that the attorney might have committed malpractice, 
but rather, when the client incurs damages at the conclusion 
of the related underlying judicial proceeding or, if there are no 
related or underlying judicial proceedings, when the client’s 
right to sue in the related or underlying proceeding expires.” 
The Fourth District Court of Appeal went on to explain that 
“[t]here was no injury until [the companies’] dispute was 
resolved. The dispute was never litigated, so there was no 
related underlying judicial proceeding to determine wheth-
er the distributorship agreement could be terminated as a 
matter of right. However, upon the June 1, 1995 execution 
of the out-of-court settlement between the disputing parties, 
[the] right to sue … expired.” The cause of action against the 
attorney who prepared the distributorship agreement accrued 
when the underlying dispute came to an end.       

The Potential Blurring of the Lines: Litigation Cases that 
are Settled

In 2014, the Fourth District Court of Appeal decided 
Arrowood Indemnity Co. v. Conroy Simberg, which present-
ed a situation where the underlying case was litigated but 
ended by settlement agreement executed by the parties. The 
parties agreed to dismissal of the litigation with prejudice; the 



settlement documents were executed between December 15 
and 18, 2008; the parties were required to wire payments on 
or before December 22, 2008; a stipulation of dismissal was 
¿OHG�RQ�-DQXDU\�����������DQG�DQ�RUGHU�RI�GLVPLVVDO�ZDV�IRU-
mally entered by the trial court on January 12, 2009. No party 
appealed the order of dismissal. 

Arrowood later sued its attorneys 
on December 22, 2010 for attorney 
malpractice in connection with the 
underlying litigation. The attorneys 
moved to dismiss the case on the 
basis that the statute of limitations for 
attorney malpractice had run before 
WKH�GDWH�$UURZRRG�¿OHG�VXLW��7KH�DWWRU-
neys primarily relied on Glucksman, 
arguing that the date of the settle-
ment agreement controlled. Despite 
Arrowood’s opposition to the motion 
to dismiss, the trial court agreed with 
the attorneys, found that Glucksman 
FRQWUROOHG��ZLWK�$UURZRRG�¿OLQJ�WKH�PDOSUDFWLFH�FDVH�SDVW�WKH�
statute of limitations period, and dismissed the case. 

On appeal, the Fourth District Court of Appeal discussed 
Silvestrone’s bright-line rule with regard to cases that pro-
FHHG�WR�¿QDO�MXGJPHQW�DQG�WKH�IDFW�WKDW�WKH�WZR�\HDU�VWDWXWH�
of limitations for litigation-related malpractice begins to run 
ZKHQ�WKH�¿QDO�MXGJPHQW�EHFRPHV�¿QDO��,W�DOVR�GLVFXVVHG�
Glucksman’s rule that when a dispute is not litigated, the 
cause of action for legal malpractice accrues when the 
client’s right to sue in the related or underlying proceeding 
expires, i.e., when the settlement agreement is executed if 
the dispute ends in a settlement. 

The Fourth District Court of Appeal went on to explain, 
however, that in the Arrowood case, the “malpractice action 
[was] predicated upon errors or omissions committed in the 
course and scope of litigation,” so the cause of action ac-
crued “when the client incurr[ed] damage at the conclusion 
of the related or underlying judicial proceeding.” The Fourth 
District Court of Appeal therefore held, consistent with Sil-
vestrone and its bright-line rule, that “the statute of limitations 
period began to run when the trial court’s order dismissing 
WKH�XQGHUO\LQJ�«�OLWLJDWLRQ�EHFDPH�¿QDO�´�i.e., 30 days after 
entry of the order of dismissal because the order was not 
appealed.

Be warned when moving for dismissal, though. As with 
any other defense, the statute of limitations for legal malprac-
tice must be clear on the face of the complaint.

The Impact of Estoppel, Delayed Discovery, or Fraud.

As with any rule, there are exceptions. The doctrines of 
estoppel and delayed accrual may still impact the statute of 
limitations in a legal malpractice claim. Attorney malpractice 
claims may be subject to estoppel, but all of the elements of 
estoppel must be plead and proven.  But where both parties 
had the same means of ascertaining truth, no party can claim 
ignorance of the law. The delayed discovery doctrine may 
also be a factor in any legal malpractice statutory analy-
sis. That doctrine generally provides that a cause of action 
does not accrue until the plaintiff either knows or reasonably 

should know of the tortious conduct giving rise to a claim. For 
legal malpractice claims, the delayed discovery doctrine is 
statutorily based.

Fraud claims related to legal malpractice have a different 
VWDWXWH�RI�OLPLWDWLRQV�²�DQG�UXOH�²�IRU�VWDWXWH�RI�OLPLWDWLRQV��

The four-year statute of limitations 
for fraud applies. The Second District 
Court of Appeal distinguished the 
bright line rule of legal malpractice 
from the statute of limitations for 
fraud in Hurley v. Lifsey.

Conclusion

While this article does not 
address every scenario by which a 
legal malpractice claim may arise, it 
addresses a great majority of them. 
Other claims may be subject to a 
redressable harm analysis until more 

bright-line rules can be established. But for now, the bright-
line rules that are in place guide parties on how to protect 
themselves from losing the right to sue for legal malpractice 
or from being subject to stale claims. They are construed 
strictly: parties and practitioners alike must be aware of both 
the statute of limitations and the rules interpreting it. 
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Which bright-line rule governs 
the limitations period for a 
malpractice claim depends on 
whether the underlying matter 
was litigated, including whether 
it was settled after litigation.

1 § 95.11(4), Fla. Stat.
2 721 So. 2d 1173 (Fla. 1998).
3 Id. at 1174.
4 545 So. 2d at 381.
5 Id.
6 Id.
7 Id.
8 Id.
9 Id.
10 Id.
11 Id.
12 Id.
13 Id.
14 Id.
15 Id.
16 Zakak, 545 So. 2d at 380
17 Id.
18 Id. at 382.
19 Silvestrone, 721 So. 2d at 1174.
20 Id.
21 Id.
22 Id.
23 Id.
24 Id.
25 Id.
26 Id. at 1175; see also Hurley v. Lifsey, 310 So. 3d 1030 (Fla. 2d DCA 2020)
27 Id.
28 Id. at 1176.
29 Id. at 1175.
30 See, e.g., Vega v. Rier������6R���G������)OD���G�'&$��������¿QGLQJ�WKDW�
SODLQWLII�¿OHG�KLV�OHJDO�PDOSUDFWLFH�DFWLRQ�DJDLQVW�KLV�SULRU�FRXQVHO�LQ�D�FULP-
inal case brought by the state well within the statute of limitations, where 
WKH�DSSHDO�RI�WKH�FULPLQDO�FDVH�ZDV�QRW�¿QDO�XQWLO�DIWHU�DOO�DSSHOODWH�FRXUW�
post-decision motions were denied and his attempted appeal to the Florida 
Supreme Court was resolved).

31 813 So. 2d 122 (Fla. 4th DCA 2002).
32 Id. at 123.
33 Id. at 123-24.
34 Id. at 124.
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39 Id. at 1080-81.
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41 Id. at 1080, 1081.
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December 22, 2008, until March 1, 2012, the federal case was dismissed 
ZLWKRXW�SUHMXGLFH�DQG�LW�ZDV�UH�¿OHG�LQ�)ORULGD�FLUFXLW�FRXUW�

43 Arrowood, 134 So. 3d 1079.
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45 Id. at 1082.
46 Id.
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48 Id. at 1082-83. But see Pharma Supply, Inc. v. Stein, No. 14-80374-CIV, 

2015 WL 3486469, at *11-12 (S.D. Fla. June 2, 2015) (explaining that 
under Federal Rule of Civil Procedure 41(a)(1)(A)(11) and  (a)(2), a stip-
XODWLRQ�IRU�YROXQWDU\�GLVPLVVDO�LV�HIIHFWLYH�XSRQ�¿OLQJ�ZLWKRXW�WKH�QHHG�IRU�
subsequent court order).

49 Enlow v. Wright, 274 So. 3d 1192 (Fla. 5th DCA 2019) (reiterating that, in 
order to dismiss a legal malpractice claim based on the statute of limita-
tions, the accrual date must be clear on the face of the complaint).

50 Riverwood Nursing Ctr., LLC v. Gilroy, 219 So. 3d 996 (Fla. 1st DCA 
2017).
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52 Hearndon v. Graham, 767 So. 2d 1179, 1184 (Fla. 2000).
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